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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 21 Decenber 1976, an Adm nistrative Law Judge
of the United States Coast Guard at New York, New York suspended
Appel l ant' s seaman docunent for 8 nonths outright plus 4 nonths on
12 nmonths' probation upon finding himguilty of m sconduct. The
specification found proved alleges that while serving as an Able
Seaman/ Quarternmaster on board the United States SS GULFQUEEN under
authority of the docunent above captioned, on or about 6 March
1976, Appellant wongfully commtted assault and battery upon
anot her nmenber of the crewwth his fists and a netal bucket.

At the hearing, Appellant was represented by nonprof essional
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence three
exhibits and the testinony of three w tnesses.

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Judge postponed rendering a
deci si on. He subsequently entered an order suspending al
docunents, issued to Appellant for a period of 8 nonths outright
plus 4 nonths on 12 nonths' probation.

The entire decision and order was served on 4 Novenber 1976.
Appeal was tinely filed on 27 Novenber 1976



FI NDI NGS OF FACT

On 6 March 1976 Appellant was serving on board the United
States SS GULFQUEEN and acting under authority of his docunent
while the ship was in the port of Odessa, USSR On the evening of
5 March the Appellant has gone ashore and consuned approxi mately
four to five drinks of Iliquor at the Ilocal Seaman's club.
Appel lant returned to the ship at about 12:00 o' clock that night.
M. Mrris, the Appellant's watch partner, has al so gone ashore the
same eveni ng, although not in the Appellant's conpany. M. Morris
had four glasses of cognac at the Seaman's club. He later inbibed
anot her four glasses of brandy while socializing wwth the ship's
Boat swai n and sonme Russi an wonen and after returning to the vessel
at about 12:00 o'clock went to the Wper's quarters and drank an
additional three glasses of vodka. M. Mrris returned to his own
gquarters between 1:30 and 2:00 o' clock in the norning.

At approximately 2:45 A'M the Appellant passed by M. Mrris
quarters and dropped in to talk. During the course of the
conversation the Appellant showed M. Mrris a ring which he had
purchased ashore. M. Mrris attenpted unsuccessfully to put the
ring on his finger and testified at the hearing that he then either
pl aced the ring on his desk or returned it to the Appellant. The
Appel l ant testified that he had left the roomfor two mnutes to go
to the head and upon his return requested that M. Mrris give him
his ring. M. Mrris insisted that he had already given the ring
back to him The Appellant accused M. Mrris of taking the ring
and a | oud argunent ensued. An Ordinary Seaman who was quartered
next to M. Mrris asked the Appellant and M. Mrris to quiet down
and testified at the hearing that he thought that there was danger
of a fight, although he did not see any blows hinself. The
Appel | ant began to search M. Mrris' quarters and continued to
accused him of having stolen his ring. Finally, the Appellant
struck M. Mrris in the right eye with his fist and knocked him
backwards over the chair in which he had been seated. The
Appel lant threw the chair at M. Mrris as well as a trash can
The Appellant then grabbed a galvanized ten quart bucket and
repeatedly swung it at M. Mrris who was attenpting to get off the
deck, striking him on the head and causing a severe gash. The
Appel l ant then left the roomwith M. Mrris laid out in a dazed
condi tion. At approximately 4:00 AM M. Mrris recovered
sufficiently to nmake his way down to the Second Oficer and
reported the altercation to him The Second O ficer called the
Chief Oficer who testified at the hearing that M. Mrris was
bl eedi ng heavily fromthe gash in his head and appeared as though
he had been badly beaten. He also stated that when he went to M.
Morris' quarters the roomwas in a shanbles with bl ood all over the
bunk and on the bul khead. The Chief Oficer also testified that he
di scovered the bucket allegedly used by the Appellant in the



assault and described the bucket as being dented and covered with
bl ood.

After M. Mrris had been assisted by the Chief Oficer, the
Appel l ant cane to the Chief Oficer conplaining of a sore wist.
The Appell ant nmade no nention of the fight. Later that sane day at
2000 hours, the Master nmade an entry into the |og book relating
that the Appellant while under the influence of al cohol assaulted
M. Mrris, causing himinjuries that required nedical attention.
The entry was signed by the Master, Chief Oficer, Ship's Chairnman
and Deck Delegate and read to the Appellant the next day, 7 March.
The Appellant in reply said only, "He got ny ring and I wanted it."
The entry of 7 March which recorded Appellant's statenent was
signed by the Master and Chief Oficer. On 11 March, M. Mrris
turned the Appellant's ring over to the Master, stating that he had
found it in his soap dish above the sink. The Master returned the
ring to the Appellant. The Appellant and M. Mrris were
repatriated to the United States by the Master on 11 March.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) The charge of msconduct has not been proven by
substantial evidence of a reliable and probative nature

(2) The Judge erred in the weight give to the testinony of
t he wi tnesses

(3) The Judge in his finding that the Appellant and M.
Morris were intoxicated at the tine of the altercation.

(4) The Judge erred in the severity of the order inposed upon
t he Appel | ant.

APPEARANCE: Kl ei n, Cohen and Schwartzenberg of New York, New
York by M. Walter J. Klein

CPI NI ON
I

Substanti al evidence has been defined by Judge Learned Hand as
that which is, "supported by the kind of evidence on which
responsi bl e persons are accustonmed to rely in serious affairs.
NLRB v. Rem ngton Rand, Inc., 94 F.2d 862, 873 (2d Cr. 1938).
Justice Rutledge explained further in International Association of
Machi nists v. NLRB, 110 F.2d 29, 35 (D.C. Cr. 1939), that to have
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substantial evidence, "it 1is only convincing, not |awer's
evi dence, which is required". Convincing evidence of the assault
by the Appellant has been presented in this case. The record
indicates that both parties to the altercation had been drinking.
A cause for the altercation has been firmy established in the
failure of M. Mrris, for whatever reason, to return the
Appellant's ring. Vivid proof of the assault existed in the form
of the serious injuries inflicted upon M. Mrris consisting of a
gash to his head and bruised right eye and face as well as the
bl ood stai ned bucket, bul khead and bunk found by the Chief Oficer
in M. Mrris' quarters. Finally, I note that the Appellant nade no
attenpt to deny the assault when the log entry was read to him
stating that he had attacked M. Morris. A log entry made in
substantial conpliance with the statutory requirenents of 46 U. S. C
702, as was the entry here, is regarded prima facie evidence of the
facts stated therein (see Commandant's Appeal Decision Nunbers 1784
and 1775). The introduction of the log entry into evidence
therefore shifted the burden of proceeding wth evidence to rebut
the prima facie case to Appellant, a burden that Appellant's
testinony failed to sustain. | therefore conclude that substanti al
evidence of a reliable and probative nature has been presented to
support the charge and of m sconduct agai nst the Appell ant.

Appel | ant contends that the Judge erroneously evaluated the
testinony of the Appellant, the Chief Oficer and M. Mrris. The
Judge is the Individual charged with the duty to determ ne the
credibility of the wtness. The findings of the Judge wll be
upheld barring evidence showng that his determ nations of
credibility are arbitrary and capricious. There is no showing in
this case that the testinony accepted by the Judge was such that it
could not be believed by a reasonable man. In fact, the nopbst
incredible testinony was that of the Appell ant whereby he denied
ever striking M. Mrris at all (TR 104) but instead stated that he
merely took the bucket away from him after which M. Mrris
all egedly ran out of the room (TR 94, 104). The Appellant's
testinmony strains the imagination in view of the undeniable
injuries suffered by M. Morris. | conclude that the Judge was
neither arbitrary nor capricious in his determnations of the
wei ght to be given the testinony of the witnesses and therefore his
eval uations will stand.

The Judge did not find that the Appellant and M. Mrris were
i ntoxi cated but that they were under the influence of alcohol. This
finding is only of peripheral inportance to the case as
intoxication is not an elenent of the charge. Regardl ess, the
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testinony of the parties as well as that of another witness clearly
illustrates that they had consuned substantial amounts of al cohol
the evening prior to the assault. | find the Judge did not err in
hi s conclusion that both parties were under influence of alcohol
during the events in question.

Y

The Appellant's assertion that the order of the Judge is
excessive in its severity is wthout nerit. 46 CFR 5.03-5,
entitled, "Ofenses for which revocation of |licenses or docunents
is sought", states in subsection (b) that:

These offenses, which are deened to affect safety of life at
sea, the welfare of seanen or the protection of property
aboard the ship, are:

(1) Assault with dangerous weapon (injury)

Commandant's Appeal Decision No. 977 clearly established that a
metal bucket, wused in the manner as was the case here, is a
danger ous weapon. The Appellant could have had his docunent
revoked in view of the seriousness of the offense and the
| nvestigating Oficer had requested that this course of action be
taken by the Judge. The order of suspension rendered by the Judge
cannot therefore be regarded as too severe.

CONCLUSI ON

| conclude that substantial evidence of a reliable and
probative nature has been presented to support the findings of the
Judge that Appellant wongfully assaulted and battered another
crewnenber with his fists and a netal bucket.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York on 21 Septenber 1976 is AFFI RVED.

E. L. PERRY
VI CE ADM RAL, U.S. CQOAST GUARD
VI CE COMVANDANT

Signed at Washington, D.C., this 7th day of June 1977.
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